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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TENNESSEE

IN RE
XL SPORTS, Ltd., Case No.  97-37119-WHB

Debtor. Chapter 11

XL SPORTS, Ltd.,
Plaintiff,

v.          Adv. Proc. No. 97-1431

JERRY LAWLER,
Defendant.

See attached appeal at end of opinion
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TENNESSEE

IN RE
XL SPORTS, Ltd., Case No.  97-37119-WHB

Debtor. Chapter 11

XL SPORTS, Ltd.,
Plaintiff,

v.          Adv. Proc. No. 97-1431

JERRY LAWLER,
Defendant.

______________________________________________________________________________

ORDER ON DEFENDANT’S MOTION TO DISMISS COMPLAINT
______________________________________________________________________________

In this adversary proceeding, the defendant filed his motion to dismiss or, in the alternative,

to strike certain paragraphs of the complaint as immaterial.  The defendant filed a supporting

memorandum, and the plaintiff filed responses, to which the defendant further responded.  The

motion was argued on February 2, 1998.  The Court will conditionally deny the motion to dismiss,

subject to the plaintiff’s amendment to the complaint by March 2, 1998.  

There were arguments raised, both in the written memoranda and in oral argument, that are

not supported by evidence.  Basically, at this early stage of the proceeding, there is no evidence

before the Court.  While the Court appreciates the defendant’s references to contracts and to

allegations of the author of those contracts, the Court has resisted the temptation to rely upon

documents that are not yet formally before the Court.  The Court is aware that a motion to dismiss

which brings in matters outside the pleadings shall be considered as a motion for summary judgment,

FED. R. CIV. P. 12(b); however, this proceeding is at too preliminary a stage to consider granting
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summary judgment.  

The heart of the motion to dismiss is that the complaint falls to state the bare allegations of

fraud with sufficient particularity to enable the defendant to file a responsive pleading.  The Court

agrees.  Based upon statements of all counsel at the hearing on this motion, the plaintiff has had

ample opportunity to discover enough about this complaint to form a more particular complaint.  The

Court understands that there is judicial authority for the concept that FED. R. CIV. P. 9(b) is

somewhat relaxed in bankruptcy proceedings where, for example, the plaintiff is a bankruptcy trustee

who lacked first hand knowledge of the underlying facts.  Ahern and MacLean, BANKRUPTCY RULES

MANUAL § 7009.03 (citing, e.g., In re Hollis & Co., 83 B.R. 588 (Bankr. E.D. Ark. 1988)).  “A

persuasive reason to permit this relaxation is the trustee’s inevitable lack of knowledge concerning

acts of fraud previously committed against the debtor, a third party.”  COLLIER ON BANKRUPTCY 15th

Ed. Rev’d., ¶ 7009.03, at 7009-4.  A debtor in possession is the statutory equivalent of a trustee,

holding the trustee’s avoidance powers.  11 U.S.C. § 1107(a).  It does not follow, however, that a

debtor in possession has the same relaxed standard for pleading fraud.  

This debtor in possession is not a distant third party.  Rather, this debtor in possession has

been involved in the contracts and transactions that are the subject of this complaint, and the debtor

in possession has had an opportunity through similar litigation in Ohio to discover some of the facts

from the defendant.  Moreover, counsel for the defendant has stated that the plaintiff filed a similar

complaint in Ohio, to which a similar motion to dismiss was pending when the plaintiff voluntarily

dismissed that complaint.  This complaint is filled with general allegations and comments that do

not refer to specific facts of who, what, when, where, why, and how.  It is obvious that more

particular facts exist, as the plaintiff’s counsel stated in court that he was preparing a more specific
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complaint against this defendant on legal grounds other than fraudulent transfer avoidance. This

debtor in possession is not a distant third party; rather, this debtor in possession is in a position to

plead the alleged fraud with sufficient particularity to enable the defendant to respond to the

allegations.

That does not mean that the plaintiff must exhaustively plead “unnecessary details of

evidentiary matter.”  A more particular complaint does not necessarily mean a lengthy complaint.

“Facts with respect to false misrepresentations, including time and place and content of the

misrepresentations, should be pleaded, as should facts with respect to the consequences of the fraud.”

COLLIER ON BANKRUPTCY ¶ 7009.03 at 7009.03.

The complaint as written also leaves doubt as to the relief sought.  In court, plaintiff’s

counsel stated that this was a § 548 complaint relying both upon actual and constructive fraud.  If

those are the causes of action, they should be more directly stated in the complaint.  

The motion also seeks dismissal for failure of the complaint to join an indispensable party

or parties.  It is clear from the oral argument that the plaintiff takes the position that it can invoke

avoidance of a transfer or sale between Jerry Lawler and one Jerry Jarrett, and that such a transfer

was void ab initio.  Without regard to whether the plaintiff is correct in that position, it is apparent

that the failure to include Jerry Jarret, and perhaps others involved as either principals or victims in

what the plaintiff alleges to have been a fraudulent scheme, leaves this Court with an inability to

reach a just and complete adjudication of this dispute.  If, for example, the plaintiff is unable to

persuade the Court that it can “void” the transaction between Mr. Lawler and Mr. Jarrett, the result

of this litigation would simply be further litigation.  Moreover, a judgment in this proceeding would

be prejudicial to Mr. Jarrett if, in fact, the transaction between him and Mr. Lawler was void ab
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initio.  He might have, for example, tax consequences that would flow from such a judgment.  The

futility of proceeding without necessary parties is illustrated by the holding that a failure to join an

indispensable party may be raised at any stage of the proceeding, including after the entry of a

judgment.  Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 88 S.Ct. 733, 19

L.Ed. 2d 936 (1968).  The Court agrees with the defendant Lawler that this complaint has failed to

name one or more parties who are known to the plaintiff to have been involved in the transactions

underlying this complaint; at least, that is correct if the plaintiff chooses to continue to rely upon

actual fraud in this complaint and upon the position that the transactions between Mr. Lawler and

Mr. Jarrett were void ab initio.  If, on the other hand, the plaintiff elects to proceed only on a

constructive fraud theory that it did not receive reasonably equivalent value for what it transferred

to Mr. Lawler, other parties may or may not be necessary.

The motion to dismiss raises other alleged defects in the complaint.  The Court will not

attempt to address the remaining alleged defects; rather, the Court will await the plaintiff’s amended,

and hopefully clearer, complaint.

The granting of a motion to dismiss for failure to plead fraud with particularity is typically

coupled with an opportunity for the plaintiff to amend the complaint.  Luce v. Edelstein, 802 F.2d

49, 56 (2d Cir. 1986).  This is not surprising in view of  applicable Rule 9(b)’s absence of  a sanction

for failure to so plead.  Ahern and MacLean, BANKRUPTCY RULES MANUAL § 7009.04.  This Court

concludes that an appropriate remedy for the motion to dismiss is to give the plaintiff a reasonable

opportunity to amend the complaint, with a failure to so amend to result in dismissal of this

complaint.

IT IS THEREFORE ORDERED that the motion to dismiss is conditionally denied; however,
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the plaintiff is to file an amended complaint and serve it upon the defendant and his counsel by

March 2, 1998.  The plaintiff may, of course, be required to serve any other parties named in the

amended complaint.  The amended complaint shall more particularly plead the allegations of fraud;

the complaint shall make it clear whether the plaintiff is relying upon actual fraud or constructive

fraud or both under § 548; and the complaint shall name all indispensable parties, including Mr.

Jarrett.  After filing and service of the amended complaint, the defendant and any other parties

named shall have the opportunity permitted by the Rules of Civil and Bankruptcy Procedure to

respond.  The Court will conduct a status and scheduling conference in this proceeding after the

amended complaint is at issue.

______________________________________
UNITED STATES BANKRUPTCY JUDGE

Dated:  February 3, 1998

Russell Savory
Gotten, Wilson & Savory
Attorney for Defendant 
200 Jefferson Avenue, Suite 900
Memphis, TN 38103

Leonard Yelsky
Yelsky and Leonardo, Co., P.C.
Attorney for Defendant
1050 Leader Building
526 Euclid Avenue
Cleveland, OH 44114

Larry E. Parrish
Attorney for Plaintiff
6075 Poplar Avenue, Suite 420
Memphis, TN 38119
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Madalyn Scott Greenwood
Assistant U.S. Trustee
200 Jefferson Avenue, Suite 400
Memphis, TN 38103




















