UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

Inre
ADAM IKE HAYES, Case No. 98-24717-L
Debtor. Chapter 7

DONNA ELLISHAYES,
Faintiff,

V. Adversary Proceeding No. 98-0745

ADAM IKE HAYES,
Defendant.

MEMORANDUM

THISADVERSARY PROCEEDING wastried April 14, 1999, uponthe Complaint to Determine
Dischargeshility of Debit filed by the Plaintiff on July 6, 1998, pursuant to 11 U.S.C. 88 523(a)(5) and
523(a)(15). The complaint raises the issue of whether the Defendant’s obligation to assume sole
respongbility for paying the coupl€' s joint credit card liabilities is nondischargesble either as a spousd
support obligation or as a marital debt not in the nature of support. The Defendant contends that the
Marital Dissolution Agreement that crested the subject obligation isinvaid because the Defendant was not
advised by Plaintiff’ s attorney to seek independent representation.

In the dternative, the Defendant contends that the obligation to assume the parties credit card
obligationsis nat in the nature of support, and that he does not have the ability to pay the debts or that the
benefit to him of discharging these debts would outweigh the detrimental consequencesto the Plaintiff if the

debts are discharged.
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For the reasons st forth below, the Court concludes that the obligation of the Defendant to the

Plaintiff congtitutes nondischargeable spousa support.

l.

The Plaintiff and Defendant were married June 22, 1995, and divorced December 18, 1996. They
have no children. The Maritd Dissolution Agreement dated October 14, 1996, and approved and
incorporated into a judgment dated December 18, 1996, by the Chancery Court of Carroll County,
Tennessee, created the following obligation:

5. Second Party [Adam Ike Hayes] assumesand issolely responsiblefor the debt onthe
following credit cards: City Bank VISA - approximate balance of $3,000.00; MBNA
VISA - gpproximate balance of $3,500.00; NationsBank VISA - gpproximate balance
of $4,000.00; Capita 1 VISA - approximate balance of $10,000.00; Bank of Boston -
approximate balance of $3,500.00. Second Party shdl hold First Party [DonnaLachelle
Hayes] harmlessfrom the payment of the debts on the credit cards set out in the preceding
sentence.

Itis contemplated by the parties that Second Party will legally assume the respongibility
of the payments for the credit cards as determined by the various credit card companies.
Second Party will execute such documents as are necessary, and when called upon, so as
to relieve Firgt Party from any legd ligbility on any of the five (5) credit cards.

Second Party covenantswith First Party that he will pay the monthly payments on esch
of thefive (5) above set out credit cards according to the tenor of each obligation so asto
protect First Party from any persond liability. This covenant is to remain in effect aslong
as First Party may be, or is, ligblefor any payment on the credit cards. Itisfurther agreed
by the parties that the minimum payment required by the credit card companies shdl be
treated as spousa support for which Second Party will receive credit for payments made
to the credit card companies. All rightsto enforce spousal support payments shall remain
with Firgt party so long as First Party may be, or is, ligble on any of the credit cards.
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During such time as First Party may be, or is, liable on any of the credit cards listed

hereinabove, Second Party will do nothing to adversely affect the rights of First Party by

way of extension of any obligation, assgnment to creditors or bankruptcy proceedings.

The foregoing covenants of protection shall continue only so long as First Party has any

contingent liability of any nature regarding the credit cards.
Maritd Dissolution Agreement, October 14, 1996, Trid Ex. 1. The Plaintiff tedtified that the Marita
Dissolution Agreement was prepared by Mr. Kent Jones.  She further testified that the Defendant chose
to use the same attorney even though she affirmatively told him that he could get his own attorney. Upon
questioning by the Plaintiff’'s attorney, the Defendant testified that he signed the Marita Dissolution
Agreement at Mr. Jones office after reading over it. He tedtified that he understood that he was
undertaking to pay dl the credit card bills. Hefurther testified that he did not consult an attorney at thetime
he signed the Marital Dissolution Agreement because he could not afford one, but that he later consulted
with Mr. John Everett Williams. Later, upon questioning by his own attorney, the Defendant testified that
Mr. Jonesrefused to see him, and that the Carroll County Chancellor never advised himto get an attorney.

Approximately one year after the entry of the Judgment in the divorce case, the Plaintiff filed a
Petition for Contempt againgt the Defendant as the result of hisfallureto pay her the sumscaled for under
the Marita Dissolution Agreement. This resulted in the entry of a stipulated order on December 8, 1997
[Trid Ex. 2], awarding judgment to the Plaintiff in the amount of $24,000.00 which sum was said to

represent the balance of the credit card obligations described in the Marital Dissolution Agreement. That

order further provided that neither party should changethe billing address on any credit card account which
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was the subject of the Maritd Dissolution Agreement, and further that the Defendant should pay to the
Paintiff the minimum monthly payment shown on each credit card statement as received at least ten day's
prior to the due date for the payment. The parties were ordered not to make additional charges on any
of the subject accounts. The Defendant was further ordered to make a good faith effort to refinance the
outstanding obligationsin order to remove the Plaintiff’ sname from the accounts. The Plaintiff testified that
during the course of the contempt proceedings, the Defendant was represented by attorney Robert T.
Keeton, but never raised theissue of thevalidity of the Marita Dissolution Agreement and never questioned
that the assumption of credit card debts was intended to be anything other than spousal support.

On January 27, 1997, there were additiona proceedings before the Carroll County Chancellor
resulting in the entry of a stipulated Order dated February 11, 1998 [Trial Ex. 3]. In this order, the
Defendant was ordered to remit to the Plaintiff aminimum of $250.00 on thefirst and fifteenth daysof each
month until the credit card obligations were paid in full. The Plaintiff was ordered to provide to the
Defendant each quarter commencing April 15, 1998, copies of dl credit card satements received by her
and dl checksissued by her as payment on the credit card obligations. The case was continued on the
Chancellor’s docket until April 28, 1998. The Defendant was ordered to appear on that datein the event
he faled to comply with the terms of the Maritd Dissolution Agreement as modified by the subsequent
orders.

The Defendant filed his voluntary Chapter 7 petition on April 3, 1998.
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.

The Court will first consider the nature and amount of the obligation at issue. The Plaintiff testified
that the credit card obligations resulted from cash advances used to finance operating shortfdls at Hayes
Processing, a meat processing business owned by the Defendant; repairs to the Defendant’ s truck of
goproximately $5,000.00; and other miscellaneous persond items. The Defendant did not dispute this
testimony. TheMarital Dissolution Agreement and the Plaintiff’ stestimony indicate that it wasthe parties
intent that the Defendant refinance these obligations or otherwise relieve the Plaintiff of ligbility for these
debts. Mr. Hayes never successfully did so.

The amount of debt owed was gpproximately $24,000.00 in December of 1997. At that time, the
parties attempted to reduce the debt to judgment in that amount. See Order dated December 8, 1997
(Trid Ex. 2). A second order, dated February 11, 1998, sets forth a payment schedule of a minimum of
$250.00 on the firgt and fifteenth days of every month commencing February 15, 1998, “until al credit
card balances, with interest and charges as the balances accrue . . . are pad in full.” (Trid Ex. 3). This
order indicates the parties intent that the Defendant’s obligation continue to be measured by the
outstanding credit card obligations. While these orders at first glance appear to be inconsistent, they can
be reconciled if one assumes that interest on the $24,000.00 judgment accrues at the contract rate. This
view is consistent with Tennessee Code Annotated § 47-14-121, which provides generally for post-

judgment interest at the rate of ten percent per annum except “where a judgment is based on a note,
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contract, or other writing fixing arate of interest . . . the judgment shal bear interest at the rate so fixed.”
The obligation of the Defendant is based upon the writings consisting of the credit card satementsand the
Marita Dissolution Agreement and subsequent orders. Pursuant to the Tennessee statute, it isappropriate
that the obligation of the Defendant continue to accrue interest & the contract rates even though reduced
tojudgment. See American Gen. Fin.v. Seinbrunner (Inre Seinbrunner), 149 B.R. 484, 489 (Bankr.
N.D. Ohio 1992) (contract interest rate imposed on nondischargeable debt); In re Foster, 33 B.R. 639,
640 (Bankr. M.D. Tenn. 1984) (When adebt isexcepted from discharge, plaintiff should recover judgment
measured by the “benefit-of-the-bargain rule,” which would include the rate of interest bargained for by
the parties”). The Plaintiff testified that the current outstanding balances of the subject credit card
obligations is $27,249.80. This Court’s role is to determine whether that obligation is or is not

dischargeable in bankruptcy.

1.
Withrespect to theissue of whether the Defendant’ s obligation is dischargeablein bankruptcy, the
Court will first condder the Defendant’s contention that the Marita Dissolution Agreement is invadid
because he was not represented by counsel when he sgnedit. The Defendant’ sargument consigts of two
points. Firgt, the Defendant arguesthat Disciplinary Rule 7-104(2) of the Tennessee Code of Professiona

Responsibility prohibitsthe giving of legd adviceto an opposing party, other than adviceto secure counsel.
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From this, Defendant argues that “[c]ounsdl should recommend that each party have independent legd
advice” The Defendant seemsto congtrue DR 7-104(2) to create an affirmative duty on the part of an
attorney to an unrepresented opposing party to recommend the securing of independent legd advice. The
Defendant cites no authority to support his position.

Second, the Defendant arguesthat thetermsof the Marital Dissolution Agreement werevague, that
the “agreement is overreaching on its face and would be grounds for the fina decree to be set aside
pursuant to Rule 60 of the Tennessee Rules of Civil Procedure, thus rendering the marital dissolution
agreement null and void.” The Defendant cites no case authority for this statement ether, but his statement
is neverthdess enlightening in that it points out the defect in his pogition. That is, if there were some flaw
intheMarita Dissolution Agreement, either because of the Defendant’ slack of independent representation
or because the agreement is overreaching, the Defendant’ sremedy, if any, lieswith the courts of the State
of Tennessee, not with this United States Bankruptcy Court. The Defendant has never sought to have the
find judgment set aside by the courts of the State of Tennessee, and apparently has never raised these
issues prior to thefiling of this Adversary Proceeding.

“It is a principa of first importance that the federa courts are courts of limited jurisdiction.”
WRIGHT, MILLER & COOPER, FEDERAL PRACTICE AND PROCEDURE § 3522 (West 1984). Jurisdiction

over this Adversary Proceeding is established by 28 U.S.C. § 1334(b) which statesin pertinent part, “. .
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. the digtrict courts' shdl have origina but not exclusivejurisdiction of al civil proceedings arising under title
11, or arisinginor related to casesunder title 11.” The Rooker-Feldman Doctrine statesthat district courts
do not have subject matter jurisdiction over chalenges to state court decisions in judicia proceedings.
Charchenkov. City of Stillwater, 47 F.3d 981, 983 (8th Cir.1995) (citing Rooker v. Fidelity Trust Co.,
263 U.S. 413, 416, 44 S. Ct. 149, 150, 68 L. Ed. 362 (1923) and Didtrict of Columbia Court of
Appeals v. Feldman, 460 U.S. 462, 476, 103 S. Ct. 1303, 1311, 75 L. Ed. 2d 206 (1983)). Theonly
court with jurisdiction to review decisions of state courtsisthe United States Supreme Court. 1d. (citing
Feldman, 460 U.S. at 486, 103 S. Ct. a 1316); see generdly the discussion of the Rooker-Feldman
Doctrine and its application to the bankruptcy courts a In re Johnson, 210 B.R. 1004, 1006 (Bankr.
W.D. Tenn. 1997) (Brown, J.).

The Defendant in effect seeks appellate review of thefina judgment and subsequent orders of the
Carroll County Chancellor. Thejurisdiction of the bankruptcy court inthisAdversary Proceedingislimited
to adetermination of the dischargeability of the obligations established by the Chancellor. The bankruptcy
courts, asunitsof thefederal digtrict courts, have no gppellatejurisdiction over decisionsof the state courts.
The Defendant’ s attacks upon the validity of the Maritd Dissolution Agreement in this forum fail for lack

of subject matter jurisdiction.

1 The bankruptcy judgesin each judicial district constitute a unit of the district court known asthe
bankruptcy court for that district. 28 U.S.C. § 151.
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V.
The Court next considerswhether the Defendant’ s obligeation to assume sole responghility for the
parties joint credit card obligations is in the nature of a spousa support obligation and therefore

nondischargeable pursuant to 11 U.S.C. § 523(8)(5). That section providesin pertinent part:

(& A discharge under section 727 . . . of thistitle does not discharge an
individua debtor from any debt —

* % %
(5) toaspouse, former spouse, or child of the debtor, for dimony
to, maintenance for, or support of such spouse or child, in
connection with a separation agreement, divorce decree or other
order of a court of record, determination made in accordance
with State or territorid law by a governmenta unit, or property
Settlement agreement, but not to the extent that—

(B) such debt includes a liability designated as dimony,
maintenance, or support, unless such liahility isactualy in
the nature of aimony, maintenance, or support.
11 U.S.C. § 523(a)(5).
Exceptions to discharge are to be narrowly construed. Grogan v. Garner, 498 U.S. 279, 287,
111 S. Ct. 654, 659 (1991). The party objecting to discharge carries the burden of proving by a
preponderance of the evidence that a debt is nondischargesble. 1d. Neverthdess, “the terms ‘ dimony’

and ‘support’ are givenabroad construction to promote the Congressiona policy that favors enforcement

of obligations for spousa and child support.” 4 LAWRENCE P. KING, COLLIER ON BANKRUPTCY
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523.11[2], p. 523.78 (15" ed. rev. 1997). “Congressiona policy concerning § 523(a)(5) ‘has aways
been to ensure that genuine support obligations would not be dischargegble’” Jones v. Jones (In re
Jones), 9 F.3d 878, 880 (10" Cir. 1993) (quoting Shine v. Shine, 802 F.2d 583, 588 (1% Cir. 1986)).
“Section 523(a)(5) represents Congress' resolution of the conflict between the discharge of obligations
alowed by the bankruptcy laws and the need to ensure necessary financia support for the divorced spouse
and children of the debtor.” Long v. Calhoun (In re Calhoun), 715 F.2d 1103, 1106 (6™ Cir. 1983).
The debtor’s duty to support his or her family takes precedence over the debtor’s right to receive a
discharge.

In Calhoun the Sixth Circuit set forth aframework for determining when an agreement to assume
joint debts creates a nondischargeable obligation to provide support. The court set forth the following
factors to be consdered in making that determination:

(1) whether there was an intent to create a support obligation;

(2) whether the obligation has the effect of providing necessary support;
(3) if thefirg two steps are satisfied, whether the amount of the support
represented by the obligation is not excessve; and if the amount is
unreasonable, the obligation is dischargeable to the extent necessary to

serve the purpose of federa bankruptcy law.

Id. at 1109-10.; see also Fitzgerald v. Fitzgerald (In re Fitzgerald), 9 F.3d 517 (6™ Cir. 1993).
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Following itsdecison in Calhoun, the Sixth Circuit returned to the issue of the dischargesbility of
marital debtsinthecaseof Fitzgeraldv. Fitzgerald (InreFitzgerald), 9 F.3d 517 (6" Cir. 1993). The
court acknowledged the confusion that had arisen concerning the gpplication of its* present needs’ test to
support obligations other than assumptions of debt. 1d. at 520. The court stated that “ Calhoun was not
intended to intrude into the states' tradiitiond authority over domestic relationsand [sic] therisk of injustice
to the non-debtor spouse or children.” Id. at 521. In Fitzgerald the question before the court was
“whether something denominated as dimony [was] redly dimony and not, for example, a property
settlement in disguise” 1d.

Most recently, the Sixth Circuit has cons dered the dischargesbility of marita debtsinInre Sorah,
163 F.3d 397 (6™ Cir. 1998). The court reiterated the deference to be given to a state court’ s award of
adimony that is labeled and Structured as such. The court directs that,

| ndetermining whether an award isactudly support, the bankruptcy court
should first consder whether it ‘quacks like a duck. Specificdly, the
court should look to thetraditiona statelaw indiciathat are consistent with
asupport obligation. Theseinclude, but are not necessarily limited to, (1)
a labd such as adimony, support, or maintenance in the decree or
agreement, (2) a direct payment to the former spouse, as opposed to
assumption of a third-party debt, and (3) payments that are contingent
upon such events as degth, remarriage, or digibility for Socia Security
benefits.

An award that is designated as support by the state court and that hasthe
above indicia of a support obligation (dong with others that the State

11
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support statute cons ders) should be conclusively presumed to be support.
A non-debtor spouse who demondtrates that these indiciaare present has
satisfied hisor her burden of proving that the obligation congtitutes support
withinthe meaning of § 523, and isthusnondischargeable. . . . Theburden
thenshiftsto the debtor spouseto demonstratethat although the obligation
is of the type that may not be discharged in bankruptcy, its amount is
unreasonablein light of the debtor spouse’ s financia circumstances.
Sorah, 163 F.3d at 401.

Two of thethree Sorah factorsare present inthiscase. Firdt, and most importantly, the obligation
to pay the parties credit card obligationsislabeled spousal support in the Marital Dissolution Agreement.
Second, athough the Marital Dissolution Agreement initidly contemplated that the Defendant would make
payments to the credit card companies directly, this obligation was subsequently modified in the orders
dated December 8, 1997, and February 11, 1998. Pursuant to those orders, the Defendant is to make
payments directly to the Plaintiff of $250.00 on the first and fifteenth days of each month until the credit
card obligations are fully paid. Thethird Sorah factor, that the payments be contingent upon suchevents
as degth, remarriage, or digibility for Socia Security benefits, isnot present. Pursuant to Sorah, however,

in determining whether the subject obligetion isin the nature of support, this Court may aso weigh other

factors the Tennessee support statute considers.

12
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The Plaintiff tedtified that at the time of the divorce she was not employed. She had been anursing
gudent at the University of Tennessee at Martin, but had sustained a work-related back injury while
working at the Developmental Center at Camden, Tennessee, which prevented her from pursuing acareer
innursing. The Plantiff testified thet after her injury and separationfrom the Defendant, she lived with her
parents, changed her mgjor to education, and received her degreein May of 1997. Sheisnow employed
by the Benton County Board of Education. The Plaintiff further testified that she and the Defendant
discussed her need for support before entering into the Marital Dissolution Agreement.

Fromthistestimony, which was not disputed by the Defendant, the Court concludesthat the parties
intended that the Defendant would providethe Plaintiff temporary support while she obtained the necessary
educationto support hersdf. The provison of temporary rehabilitative support isthoroughly consistent with
the Tennessee statute providing for spousa support. The State of Tennessee hasestablished apresumption
in favor of rehabilitation of a financialy disadvantaged spouse, rather than the more traditiond periodic
aimony that ends upon the death or remarriage of the recipient spouse. See Tenn. Code Ann.
§ 36-5-101(d). Because the Tennessee statute favors rehabilitative dimony, the Court does not believe
that the absence of the third Sorah factor isfatd to the Plaintiff’ spogtion. Rather, the Court concludesthat
the Plaintiff has conclusively established that the subject obligation isin the nature of support.

V.

13
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The Sorah court, relying upon the third prong of the Calhoun test, statesthat asupport awvard “is
dill dischargeableto the extent that it exceedsthe amount that the debtor spouseisreasonably ableto pay.”
Sorah, 163 F.3d at 402. Asof thiswriting, there are no reported decisions applying the Sorah decison.
Inability to pay is an affirmative defensein Section 523(a)(15) caseswhich expresdy appliesonly to debts
“not of a kind described in paragraph (5) [11 U.S.C. § 523(8)(5)].” 11 U.S.C. § 523(8)(15). The
Bankruptcy Reform Act of 1994, which added section’523(a)(15) to the Bankruptcy Code did not apply
in the Sorah case which was filed prior to the amendment. Sorah, 163 F.3d at 401. Because section
523(a)(15) makes available the inability to pay defense only in connection with those debts which are not
support debts, this Court respectfully questionswhether thethird prong of Calhoun survived the enactment
of the 1994 amendment. Being bound by the precedent of Calhoun and Sorah, however, the Court will
consider the reasonableness of the award.

It isnot clear whether the Court isto determine the Defendant’ s ability to pay as of the date of the
Maritd Dissolution Agreement or as of the date of trid in the bankruptcy court. It is clear that the
Defendant bears the burden of proving that the award was (or is) unreasonable.

The Defendant testified that at the time of his divorce he was the owner of Hayes Processing, a
mesat processing plant, which had experienced an operating loss of $5,000.00. He received draws from
the businessto pay hisliving expenses. He wasindebted to various banksfor loansrelated to hisbusiness,

aswedl asloansfor acar and truck. The Defendant provided no more specific information concerning his

14
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income and expenses a the time of the divorce. The Defendant has failed to carry the burden of proving
that the award of spousa support was unreasonable in light of his ability to pay at the time of the divorce.

In the dternative, the Court looks to the Defendant’ s present circumstances to determine whether
the award is unreasonable now. The Court heard testimony from the Defendant and his present wife
concerning their financia condition. The Defendant isremarried, and hasastep-daughter and an infant son.
The Defendant isemployed by Burlington Northern-Sante Fe Railroad as a conductor/switchman. Hisnet
income from that position is $2,200.00 per month. The Defendant explained that within the next five years
he will have to complete his education to become an engineer, with a resulting increase in pay. The
Defendant’ swifeisahair stylist who brings home approximately $380.00 per week (or $1,634.00 per
morth?). Mrs. Hayes aso receives child support in the amount of $345.00 per month. The coupl€'s
monthly net income is thus approximately $4,179.00. Mrs. Hayes tetified that the monthly household

expenses are as follows:

Rent 700.00
Car payment 473.13
Truck payment 453.34

2 The Court has multi plied Mrs. Hayes' estimate of earnings per week by 4.3 weeks per month to derive
this monthly incomefigure.

15
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Automobile insurance 141.66
Cableteevison 48.00
Bank fees 8.00
Postage 15.00
Memberships/licenses 12.00
Childcare 320.00
Lunches 30.00
Mr. Hayes lunches 215.00°
Utilities 130.00
Telephone (induding mohile) 180.00
Daughter’ s expenses 100.00
(cheerleading, dance, book

clubs)

Car and home maintenance 200.00
Gaxline 200.00
Medica-denta expenses 150.00
Diapers, clothing 90.00
TOTAL $3,466.13

The difference between the couple€'s monthly income of $4,179.00 and monthly expenses of

$3,466.13 is $712.87. Thisiswdl in excess of the minimum of $500.00 per month the Defendant was

3 Mrs. Hayes testified that Mr. Hayes spends $8-$10 per day, five days per week, for hislunches. The

Court has multiplied $50 per week by 4.3 weeks per month to derive $215 per month as the cost of Mr. Hayes'
lunches.
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ordered to pay to the Plaintiff pursuant to the Chancellor’s order dated February 11, 1998. In addition,
the Defendant indicated that hisincome will improve once he completes histraining to become an enginesr.
The Court concludes that the award is not unreasonable. Because the award is in the nature of spousal
support and isnot unreasonable, it isnot dischargeable. The Court thereforewill not consider the Plaintiff’s

dternative theory that the award is not dischargesble pursuant to section 523(a)(15).

VI.

In her complaint, the Plaintiff asked that the Court award her attorney fees and costs. The
complaint asserts that she has incurred $350.00 in attorney’ s feesin the divorce proceedings in an effort
to enforce the judgment. The Plaintiff presented no proof concerning atorney fees or costs et trid. The
Bankruptcy Code providesno independent basisfor theaward of attorneysfeesor costsin connectionwith
adetermination of the dischargesbility of a spousal support award. Therefore, the Plaintiff’ s request for

award of attorney fees and costsis denied.
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The Court will enter a separate judgment consistent with this memorandum.

BY THE COURT

JENNIED. LATTA
United States Bankruptcy Judge

Dated: June 2, 1999

cc: Matthew M. Maddox
Attorney for Plaintiff
P.O. Box 827
Huntingdon, TN 38344-0827

B. David Sweeney
Attorney for Defendant
5108 Stage Road, Suite #2
Memphis, TN 38134
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