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MEMORANDUM OPINION AND ORDER RE CROSS
MOTIONS FOR SUMMARY JUDGMENT

George W. Stevenson, chapter 7 trustee for the debtor, William Dunlap Cannon, 11

(“Debtor”), filed this adversary proceeding on or about February 27, 1996, to recover preferentia

transfers from the defendant, First Tennessee Bank (“FTB”). On January 17, 1997, both parties,

FTB and the chepter 7 trustee, filed motions for summary judgment, pursuant to Rule 56 of the

Federd Rules of Civil Procedure and Rule 7056 of the Federd Rules of Bankruptcy Procedure.

Based on the following andlyss, this Court denies FTB’s motion for summary judgment

and grants the chapter 7 trustee’'s motion for summary judgment. This is a core proceeding. 28

U.S.C. § 157(b)(2)(2). The following shdl serve as this Court’s findings of fact and conclusons



of law pursuant to Federd Rule of Bankruptcy Procedure 7052.

|. Findings of Fact

Prior to the filing of the chepter 7 petition, Debtor had a number of bank accounts & Frdt
Tennessee Bank in Memphis Tennessee, induding a Red Edate Escrow Account, an Escrow
Recording Acocount, a Trugtee for Department of Housng Account, and a Magndlia Federd
Mortgage Account. On or aout January 7, 1994, Debtor opened an account in his name at
Hibemia Nationd Bank (“Hibemid’) in New Orleans Louisana with a $7,500 depost. In order
to create a float, Debtor deposited two of the blank temporary checks issued by Hibemia into two
of his acoounts & FTB on January 10, 1994. Delbtor disguised the firgd Hibemia check by writing
the name Magndlia Federd Mortgage Funding Account, a non-exising entity, and disguised his
dgnature  Debtor depodited this check for $8 1,900 into his Firs Tennessee Red Edtate Escrow
Account. The second Hibernia check for $81,450 was deposited into his Firs Tennessee Escrow
Recording Account. Debtor dso used the name of Magnolia Federd Mortgage Funding Account
on the Hibernia check and made it payable to the Law Office of Dunlap Cannon, 111

On January 11, 1994, FTB extended to Debtor unsecured credit for the depost of the
two Hibernia checks drawn on the Magnolia Federd Mortgage account for $8 1,900 and $8 1,450,
and dlowed Debtor to write checks agand the two insuffident checks On January 13, 1994, the
checks were returned to FTB from Hibemia Frs Tennessee Bank atempted to post the checks
to Debtor’'s account, but sufficent funds were not available and Debtor did not have an overdreft
line of credit. FTB returned the checks to the Hibemia bank a sscond time for possble collection;

the checks were agan returned to FTB by Hibemia through the FED; and FTB then forwarded



the checks to a cash item specidig in its Branch Adminigration.

From September 1993 through January 1994, Debtor had numerous checks deposited into
his Red Edate Escrow Account and Escrow Recording Account that were returned for
insufficient funds and identified as “Returned Check Charges” According to the depostion of
Ms. Pearline Franks, branch manager for the Kirby Woods Office of FTB where Debtor deposited
the two Hibemia checks, she contacted Debtor about the returned checks during the period prior
to January 24, 1994.

On January 24, 1994, after being notified by FTB about the two returned Hibemia checks,
Debtor transferred $8 1,900 from his HUD account a FTB to his Red Estate Escrow Account
and deposited $82,950 into his Escrow Recording Account to dlow FTB to “charge back” the
returned Hibemia checks againg the accounts. The $81,900 and $82,950 deposits made by the
Debtor to FTB that were used to “charge back” the two Hibemia checks are the transfers for

which the chapter 7 trustee seeks to avoid as preferential transfers.

Il. Conclusons of Law

A. Standard for Summary Judement

Summary judgment under Federd Rule of Civil Procedure 56, made gpplicable to
bankruptcy adversary proceedings by Federal Rule of Bankruptcy Procedure 7056, is appropriate
where there is no genuine issue of materid fact and the moving party is entitled to judgment as a

matter of law. See Celotex Corn. V. Catrett, 477 U.S. 3 17, 322 (1986); Anderson v. Liberty

Lobbv. Inc. 477 U.S. 242, 247-48 (1986). Any inferences to be drawn from the underlying facts

must be viewed in the light most favorable to the party opposing the motion. Matsushita Elec.



Indus. Co. V. Zenith Radio Corn., 475 U.S. 574, 587 (1986). As both parties agree that there is

no genuine issue of maerid fadt, this Court mus determine which party is entitled to judgment as
a matter of law.

B. Check Kiting Scheme Crested An Antecedent Debt

FTB assats thet it is etitled to summary judgment because the Trudee cannat meet his
burden to prove (1) the exigence of an antecedent debt as required by section 547(b)(2); (2) thet
FTB was a tranderee of a preferentid trander under section 550; and (3) thet FTB improved its
postion as a result of the dleged prefarantid tranders. Based on sipulaed facts, affidavits,
exhibits and depostions, the remaning dements of an avoidable preferentid trander in 11 U.SC.
§ 547(b) have been established.

Numerous federd courts have recognized that check kiting is a scheme to defraud banks
by creding unauthorized loans Federman v. United States, 36 F.2d 441 (7th Cir. 1929), cert.

denied, 28 1 U.S, 729 (1930); Conrov v. Shott, 363 F.2d 90 (6th Cir.), cert. denied, 385 U.S. 969

(1966); McCuskey v. Nationd Bank of Waterloo (In re Bohlen Enters. Ltd). 859 F.2d 561 (8th

Cir. 1988); Davis V. Securitv Nat’l Bank of Nevada, 447 F.2d 1094 (Sth Cir. 1971).

Furthermore, unauthorized loans created through a check kiting scheme condiitute “delts’ for

bankruptcy purposes and arise a the moment of a debtor's fraud. Frst Fed. Of Michigan v,

Barow, 878 F.2d 912, 917 (6th Cir. 1989). Accordingly, the Sixth Circuit Court of Appeds

recently afirmed the lower courts decisions in éifre v. Third Nat’l Bank (In re

Montgomery), 123 B.R. 801 (Bankr. M.D. Term. 1991), aff’d,136 B.R. 727 (M.D. Tem. 1992),

aff'd, 983 F.2d 13 89 (6th Cir. 1993), holding that check kiting creates an “antecedent debt” for

preference purposes.



Check kiting encompasses a widerange of fraudulent schemes involving the obtaining of
fdse credit by the exchanging and passing of worthless checks between two or more banks FOr
example, Black's Law Dictionary defines check kiting as a “practice of writing a check agand a
bank account where funds are inaufficdent to cover it and hoping thet before it is deposted the
necessary funds will have been deposted” or the “trander of funds between two or more banks to
obtain unauthorized credit from a bank during the time it takes the checks to dear.” BrLack’s
Law DicT., 6thed. A leading trestise describes check kiting as follows

The kite is a type of fraud by which the maefactor uses a leest two accounts a

separate banks and covers overdrafts on one bank by writing overdrafts on the other

bank. The madfactor tekes advantage of the float period between the moment of
deposit and the moment of payment by each dravee bank. He dso takes advantage

of both banks willingness to pay checks drawvn agang uncollected funds . . . . A

condant flow of worthless checks between the two accounts keeps the kite dive as

the numbers grow larger and larger . . . .

Clak and Clark, The Law of Bank Deposits, Collections and Credit Cards §9.01 (rev. ed.
1995).

The Debtor's adtivities fdl squardy within the definition proffered in Bladk's Lawv
Dictionay and the Clak & Clark tredtise. Firs, Debtor opened an account & Hibemia Bank on
which he proceaded to write bad checks. The Debtor then used the funds in the Frd Tennessee
acoounts to cregte temporary floats to cover overdrafts and checks written on United American
Bank accounts. FTB credited the Debtor for the uncollected Hibernia checks, and he mede use of
these funds by writing checks which FTB honored againg the credit in both acoounts even
though there were insuffident funds Debtor admittedly took advantage of both banks and stated
thet he “was creding a three million dollar float, trying to kegp everyone from knowing it , which

took beng farly cedive from time to time” (Cannon deposition, pp. 44-45, 5 1-52.)



FTB argues that the Debtor’s attempt a check kiting falled due to the lack of a drcular or
continuous pattern of activity. FTB rdies upon the United States Supreme Court’'s description of
a check kiting scheme in Williams v. United Saes, 458 U.S. 279 (1982), in which the writing of
fraudulent checks is drcular and continuous S0 as to maintain the kite for an extended period.
This example, however, was presented in the Williams decison to show how “a check kiting
scheme typically works” Williams, 458 U.S. a& 28 1 n. 1 (emphads added). Neither the Supreme
Court nor the leading tredtise indicates that drcular, continuous check writing andlor maintaining
a floa for an extended period, is a prerequiste to check kiting.  This court, therefore, finds thet
the Debtor's fraudulent activities congtituted check kiting thereby credting an antecedent debt.

C. FTB’s Claim Arose Prior to the Transfer Creating an Antecedent Debt

Even assuming, arguendo, that Debtor's activities did not conditute check kiting, the
tranders in question were dearly on account of an antecedent delt. To determine the exigence
of a debt for preference purposes, this Court turns to the familiar Satutory condruction

summarized in Fre Fed. Of Michigen v. Barrow, 878 F.2d 912, 917 (6th Cir. 1989):

(D) “det” means a liddlity on adam. 11 U.SC. §101( 11).

(2 “dam’ means- (A) right to payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legd, equitable, secured or unsecured . , . . 11 U.SC. § 1 01(5).

(3) “creditor” means- (A) entity that has a dam againg the debtor that arose a the
time of or before the order of rdief concaning the debtor . . . . 11 USC. §
-101(9)(A). The legidative higory of the Bankruptcy Code evidences Congress
dedre to provide the broadest possble definition of “dam” when it enacted section
101(4) (footnote omitted) (citations omitted).

Beb asotlre e Masitgonobey, H23'BR @08 cl aim’ are coextensive.

When a dam exigs, 0 does a dett. In re Cvbermech, 13 F.3d 818, 822 (4th Cir. 1994).

In the case & hand, FTB had a “dam’” againg the Debtor when it granted provisond,



unsecured credit in the amounts of $81,900 and $8 1,450 to the Debtor based upon the deposit of
the Hibemia checks FTB had a dam and the Debtor hed a liahility on that daim thereby

condituting a “debt” An antecedent debt Smply means a pre-exiging or prior debt, which

reguires an inquiry into the point in time a which the debt arose. See In re Gold Coast Seed Co,

751 F.2d 1118, 1119 (9th Cir. 1985); Barash_v. Public Fin. Corn., 658 F.2d 504 511 (7th Cir.

1981). The debt in.this case was cregted during a period immediady following January 10, 1994.
The charge back of the two checks, which is the trandfer & issue, occurred on January 24, 1994.
The debt dearly arose prior to the trandfer and was, therefore, an antecedent debt for preference
purposes under 11 U.S.C. § 547(b).

D. Section 547(b)(5) is Met

The trusee dso met his burden of proving section 547(b)(5). As a result of the tranders,
Frgt Tennessee Bank received $81,900 and $81,450, totding $163,350.00, on account of the
antecedent debt owed to it by the Debtor. This dlowed FTB to recave more than it would have
received had the trandfer not been made. Since the totd unsecured dams assarted agand the
estate exceed $6 million, the assets of the bankruptcy edtate are inadequite to repay the dams in
full. Therefore FTB d<0 recaved more than it would have recaved in a didribution under
chepter 7 liquidetion. This Court further finds that FTB was a tranderee of a preferentid trander
under section 550.

Accordingly, this court holds that the trusee has met his burden of proof as to al dements
s forth in 11 U.SC. § 547(b) and thet the avoidable preferentid tranders totded $163,350.00

plus prgudgment interes.



[1l. Order

It is therefore ORDERED tha Frd Tennessse Bank’s mation for summary judgment is

DENIED and tha the chepter 7 trudeg's mation for summary judgment is GRANTED.

IT IS SO ORDERED.




