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OF AMERICA,
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MEMORANDUM OPINION AND ORDER RE
CROSS MOTIONS FOR SUMMARY JUDGMENT

Richard H. Booth (“Debtor”), the debtor and plantiff in this adversary proceeding, filed a
complaint to determine the dischargeshility of student loan debts on August 7, 1995. The Debtor
named as the sole defendant Eduserv Technologies HEMAR  Insurance Corporation of America
(“HICA”), a South Dakota corporation, filed a motion to be joined as an additiond defendant on
April 5, 1996. In support of its mation, HICA dated thet it insured the sudent loans at issue and
that the holder of the promissory notes made a dam againg HICA, which HICA accepted.  AS
further support HICA dated that the promissory notes had been endorsed and assigned to HICA.

This Court joined HICA as a proper defendant by a court order entered May 30, 1996. HICA



of interest, which was set @ a rate of 8.75% as of October 1, 1996. The Notes dso provide that
should the Debtor default on payment of the obligation, the Debtor is respongble for dl

atorneys fees and codts incurred in enforcng the obligation, as wdl as for lae fees As the
result of a vaid assgnment, the Deltor owed HICA, a for profit corporetion, $34,457.47 on the
Notes a the time the Debtor filed his bankruptcy petition.

The Debtor obtained the loans a issue under the Law Access Program (“Program’”).
Nor-west, HICA, Higher Education Assstance Foundation (“HEAF”), and Law School
Adminidraive Savices, Inc. (‘LSAS’) ae al pat of the Program pursuant to the Lav Plan
Multiparty Agreement (“Agreement”), which dl four entities 9gned. The Program was desgned
to provide educaiond loans to hdp lav dudents aford the increesng cost of legd educaion. It
dlows lav dudents atending digible inditutions to access severd types of educaiond loans
through a gngle program.  Under the Law Access Program, a lawv dudent fills out a sngle
goplication form to goply for all types of loans avallable, and one lender originates all of the loans.

Lav Schoo Adminidraive Savices, Inc. (“LSAS’) is a nonprofit organizetion. LSAS,
the entity respongble for conducting and scoring the Law School Admissons Test to progpective
lav sudents, paid for the cogt of producing and distributing the gpplication booklet for the
program. LSAS was dso respongble for dl marketing and promationd activities of the Program.
Further, & its expense, LSAS receved and initidly reviewed dl loan gpplications, provided deta
entry, and initidly processed dl loan gpplications. LSAS did not fund, make, insure, or guarantee
any of the Debtor's loans. The rde of LSAS was limited to producing and distributing
goplication booklets marketing, and promoting the loans on bendf of Nor-west. LSAS was pad a

fee for sarvices provided in the adminidration and marketing of these loans



Pursuant to the Program and as a condition to making any loans under the Program,
Norwest required thet it recave insurance from HEAP or HICA agand the default, desth,
disahility, and bankruptcy of its borrowers Default, degth, disability, and bankruptcy daims made
under the Program were to be pad and funded either by HEAF or HICA depending on the loan
type’ HICA chaged a premium for the cogt of its insurance. In addition, as pat of the Program
and pursuat to the Agreement, HEAP, & its expense, ds0 provided certan adminidrative
functions HEAF agreed to purchase up to $35 million in loans made under the Program, which
were insured by HICA. HEAP pad over $40 million in dams made under the Program and its
successor Program. Pursuant to the Higher Education act of 1965, as amended, HEAP recaved
reimbursement for a portion, but not dl, of such dams from the United States Department of
Education basad upon the annua default rate of HEAF’s loans However, dl such daims pad
under the Program were funded ather by HEAP, a nonprofit corporaion, or the federd
governmert.

According to the Debtor's memorandum in support of its mation for summary judgment,
HEAF had no finandd risk in the transactions a issue. HEAF did not fund, make, insure, or
guarantee any of the Debtor's loans. All of the Debtor’s loans were covered under the HICA
surety bond. Any finandd risk was assumed by HICA, a for profit insurance corporation. The
Debtor paid a premium to HICA from the proceeds of the loan a the time of the disbursament of

the loan amounts. HICA pad dl loses

: HEAP guaranteed Title IV loans HICA guarantesd nonTitle IV loans  In the
current case, HICA is the gppropriate creditor because it paid Nor-wes for the Debtor’s loan
when the Debtor defaulted. In cases invalving Program loans guaranteed by HEAF rather than
HICA, HEAP pays the holder when a borrower defaults
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I Condusons of Law

A. Slandard for m
Summary judgment under Federd Rule of Civil Procedure 56, mede gpplicable to

bankruptcy adversary proceedings by Federd Rule of Bankruptcy Procedure 7056, is gppropriaie
where there is no genuine issue of materid fact and the moving party is etitied to judgment as a

mater of lav. See Celotex_Corn. v. Catrett, 477 U.S. 3 17, 322 (1986); Anderson V. Liberty

Lobbv. Inc., 477 U.S. 242, 247-48 (1986). Any inferences to be drawvn from the underlying facts

mus be viewed in the light most favorable to the party opposing the motion. Matsushita Elec.

Indus. Co v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). As both parties agree thet there is

no genuine issue of maerid fact, this Court must determine which party is entitled to judgment as

a matter of law.

B. The loans made to the Debtor part of a program
funded in whole or in oa-t bv a non-orcfit organization

Section 523(2)(8) of the Bankruptcy Code provides as follows

(a) a discharge under section 727, . . . of this title does not discharge an
individud debtor from any debt --

(8)  for an educationd loan made, insured, or guarantesd by a
governmentd unit, or made under any program funded in whole or
in pat by a govemmenta unit or a non-profit inditution . . .

11 U.SC. § 523(9)(8). The issue before the Court is whether the loans made to the Debtor

2 Saction 523(g)(8) only dlows the discharge of sudent loans if the loans are more
than saven years dld or repaying the loans would place an undue hardship on the debtor. 11
U.SC. § 523(8)(8)(A) and (B). The Debtor does not dlege ather of these exceptions to
discharge



through the Law Access Program were funded in whole or in part by a non-profit organization.

In Andrews Univeraty v. Merchant (In re Merchant), 958 F.2d 738 (6th Cir. 1992), the
Sixth Circuit Court of Appeds hdd that the loans made to the debtor were nondischargegble
because they were funded in part by the universty, a non-prafit inditution. Id, a 740. The
debtor recalved an educationd loan from Michigan Naiond Bank, a patner with the universty in
the sudent loan program a issue According to the court, the universty provided two crudd
functions with respect to the sudent loan program: (1) the universty processed and submitted the
debtor’s dudent loan gpplication to the bank; and (2) upon default the univerdty guarantesd the
loan. Id. at 739-40. Because the court found that the role of the universty, a non-profit
inditution, was crudd to the sudent loan program, the Sixth Circuit Court of Appeds hdd that
the sudent loans were nondischargesble under § 523(8)(8). Id. a 740.

The Debtor argues that because the funds were given by Nor-west and insured by HICA,
both for profit inditutions, they were not made, funded, insured, or guaranteed by a governmentd
unit or nonHprofit inditution, and thus no norHprofit organization had any risk in connection with
the Debtor’s loans. Under the Law Access Program, LSAS, a non-profit organizetion, provides
the Program with one of the crudd savices dted by the Sxth Circuit Court of Appeds by (1)
recaving and reviewing completed loan gpplications, (2) processng the loans and (3) producing,
printing, and digributing gpplication meterias HICA, a for profit orgenizetion, and HEAF, a
nonHprofit organization, provide the other crudd sarvice of guaranteding the loans. The
paticpation of HICA and HEAF is essentid to the feeshility of the Program as Nor-west requires
some type of indemnification covering the disaility, deeth, default, and bankruptcy of its

borrowers as a condition to making any loans under the Program.  Thus, under the terms of the



Program, either HICA or HEAF insured evary loan by paying and funding any desth, defaullt,
disshility, or bankruptcy dam mede under the Program.

The Court recognizes that the only nonHprofit organizetion to handle the Debtor’'s loan
was LSAS, however, the Court condudes that the Program is one that fdls within the parameters
of § 523(8)(8). Section 523(8)(8) excepts from discharge “any pragram funded in whale or in
pat by a. .. nonprdfit inditution.” 11 U.SC. 523(g8)(8) (emphess added). This Court finds
persuasive the reasoning st forth in In_re_Pilcher, 149 B.R. 595, 598 (Sth BAP 1993), wherein
the Bankruptcy Appdlate Pand hed thet a loan made under the Law Access Program by Nor-west
and guarantesd by HICA was nondischargesble. In 0 halding, the Pilcher court Seted:

[Bly usng the broad language “meade under any program funded in
wholeorinpartby.. . a nonprofit inditution,” Congress intended
to indude within section 523(g)(8) dl loans made under a program
in which a nonprafit inditution plays ay meeningful pat in
providing funds

Id. (quoting In re Hammarstron, 95 B.R. 160, 165 (Bankr. N.D. Ca 1989)). As this Court hes

found that the non-profit parts of the Program provided crudd services to the processng, and
ultimatdy the disbursements of Debtor’'s loans, the Court holds that the sudent loan debts

incurred by the Debtor and owing to HICA are nondischargegble.



II Order

It is therefore ORDERED thet the Debotor’'s mation for summary judgment is DENI ED

and tha HICA’s mation for summary judgment is GRANTED.

IT IS SO ORDERED.

By the Court,
G. Ieyv Boswell ﬁ ’
United States B ptcy Judge
Dae

cc:

Jack F. Marlow

Attorney for Debtor

P.O. Box 3060

Memphis, TN 3 8 173 -0060

Scott J. Croshy

Attorney for HICA

130 North Court Avenue
Memphis, TN 38 103

Maled on February 5, 1997
to the above |listed |oarti es
by Knberly P. Kernodle.



