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UNITED STATES BANKRUPTCY COURT "EDeR\‘ OFR\C? Tent
WESTERN DISTRICT OF TENNESSEE T st
INRE:
MID-AMERICA DISTRIBUTION Case No. 95-27460-B
CENTERS, INC,, Involuntary Chapter 7
Debtor.
DANIEL STRIAR, As Trustee For The
1325 Warford Redty Trug,
Rantiff,
V. Adversary Proceeding
No. 96-0129

MID-AMERICA DISTRIBUTION
CENTERS, INC. and SUNBEAM CORP.,

Defendants.

SUNBEAM-OSTER HOUSEWARES, INC,,

Plaintiff,
Adversary Proceeding
No. 96-0130

V.

DANIEL STRIAR, As Trustee For The
1325 Warford Redty Trust and MID-AMERICA
DISTRIBUTION CENTERS, INC.,

Defendants.

MEMORANDUM OPINION REGARDING MOTION
OF DANIEL STRIAR TO ABSTAIN OR REMAND




At issue in this consolidated proceeding is whether the controversy may be heard and
determined by this Court or whether it cdls for remand to the appropriate state court or for ether
mandatory or discretionary aostention by this Court.  The following contains findings of fact and

conclusons of law pursuant to FED. R. BANKR. P. 7052.

THE FACTS

The record reflects that this chapter 7 was commenced with an involuntary petition filed
againg Mid-America Digtribution Centers, Inc. (“debtor”) on July 20, 1995, by three creditors, Grady
W. Jones Co. of Memphis, Inc.; Union Redlty Co., Ltd.; and the law firm of Less, Getz and Lipman,
which had served as debtor’s counsd in Chancery Court litigation that preceded the bankruptcy
filing.” This movant supported a motion for abgtention in the case or for dismissa of the involuntary
petition, and this Court denied that motion, a the same time granting an order for relief againg the
involuntary debtor.

For purposes of the present contested motion, the relationship between the parties began in
1981 when Sunbeam-Oster Housewares Corporation (“Sunbeam”) entered into a Net Lease
Agreement (“Net Lease”) to lease the premises known as 1325 War-ford Street, Memphis, Tennessee
from ECLA Enterprises, Inc., predecessor in interest to Daniel Striar, Trustee for the 1325 Warford
Redty Trust (“Lessor”). The term of the Net Lease was for a period of ten years from April 1, 198 1

through March 31, 199 1. Ex. A to the Inter-pleader Complaint, Adv. Pro. No. 96-0130.

! Thisistheseco nd mvoluntary peition filed agangt the debtor. The fird, case number 94-30827-D, was
dismissed by Bankruptcy Judge Bernmice B. Dondd, and the apped of that Order was dismissed by Chief Judge Julia
Smith  Gibbons, United States Digtrict  Court.
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On July 1, 1985, Sunbeam and Mid-America Didribution Centers, Inc. (“debtor”) entered into
aLease Assumption and Assgnment Agreement (“Assgnment”) pursuant to which Sunbeam assgned
to the debtor al of Sunbeam’s “rights, benefits, ligbilities, duties and obligations under the underlying
[Net] Lease as though [debtor] were the ‘Lessee’ Lease Assumption and Assgnment Agreement,
p. 1, Ex. B to the Interpleader Complaint. At that time, the debtor was in the business of providing
recelving, storage, packaging and shipping services. These parties dso entered into a Handling
Agreement (‘Handling Agreement”) on July 1, 1985, wherein the debtor agreed to provide recelving,
storage, packaging and shipping services for Sunbeam at the 1325 Warford location in exchange for
payment by Sunbeam. The term of the Handling Agreement was July 1, 1985 to March 31, 1991.
Ex. D to the Inter-pleader Complaint. In addition, on the same date, the parties executed a Sublease
(“Subleasg”) pursuant to which Sunbeam leased back a portion of the premises from the debtor for
an agreed upon price of $ . 1133 per square foot per month plus prorated utility charges, taxes and
insurance premiums. Ex. C to Interpleader Complaint. However, under the Net Lease executed
between Sunbeam and the Lessor, Sunbeam remained jointly liable with the debtor for the duties and
obligations under the Net Lease.

As noted above, the terms of the Net Lease, Assgnment, Handling Agreement, and Sublease
were to expire on March 3 1, 1991. It is uncontroverted, however, that both the debtor and Sunbeam
were holdover tenants, and the debtor occupied the premises through January 3 1, 1992. According
to the Lessor, Sunbeam continued to pay al rents and property taxes due the debtor under the terms
of the Sublease. Further, according to the Lessor, the debtor faled to remit rent payments to the

Lessor, failed to pay the City of Memphis property taxes due for 1990 and 1991, and failed to



maintain the premises in accordance with the Net Lease and Sublease, thus dlowing the property to
fdl into sgnificant disrepair.

As areault of these dleged defaults, the Lessor made demand upon Sunbeam for the payment
of all rent, taxes, and maintenance expense. The demand was not met and on October 7, 1991, the
Lessor filed a cause of action in Shelby County Chancery Court? againgt the debtor and Sunbeam
adleging that both had breached the terms of the Net Lease by failing to pay rent and taxes when due
and by faling to maintain the premises.

Sunbeam answered the complaint and denied any liability to Lessor for any lease payments
that it had paid to the debtor but which had not been submitted to Lessor. In addition , Sunbeam filed
a cross-clam againg the debtor wherein it dleged that it had assigned dl of its obligations and duties
under the Net Lease to the debtor and asserted an indemnity clam to the extent that the Lessor
obtained any judgment againgt Sunbeam. The debtor filed an answer to the complaint dso denying
liability to the Lessor and filed a cross-dam againg Sunbeam seeking indemnification for any
judgment the Lessor might obtain againgt the debtor.  Sunbeam and the debtor denied ligbility to each
other.

On February 14, 1992, Sunbeam filed a motion in Chancery Court to deposit funds in that
Court and to be discharged of any further ligbility as to sad funds. According to the moation,
Sunbeam conceded that it owed rents for its holdover tenancy period but did not know whether the
money should be paid to the Lessor or to the debtor. On March 2, 1992, the Chancery Court entered

an order directing Sunbeam to deposit $64,945.75 with the Court and relieving Sunbeam of any

2 Chancery Court No. 100655- 1.



further liability asto said fundsin that proceeding. On March 19, 1992, Sunbeam was dismissed from
this suit.

Meanwhile, on January 21, 1992, Sunbeam filed a separate complaint for inter-pleader in the
Chancery Court against the Lessor and the Debtor.” In this complaint, Sunbeam dleged that the
debtor had made demands for payment of $94,619.17 for services performed under its Handling
Agreement and the Lessor had made demands for payment of past and future rents. Sunbeam offered
in the complaint to interplead $94,619.17, the amount dleged to be due under the Handling
Agreement, with the Chancery Court. After an order dlowing the deposit of $89,5 12.90 Sunbeam
was dismissed from this inter-pleader litigation, and this suit was subsequently consolidated in the
Chancery Court with the prior action commenced by the Lessor.

On Jduly 7, 1994, the Lessor filed a motion for summary judgment in the Chancery Court
consolidated action contending that the debtor had breached the Net Lease and that the Lessor was
entitled to the interplead funds as a matter of law. The hearing on the motion for summary judgment
was postponed when, on July 20, 1995, the involuntary bankruptcy petition was filed againg the
debtor. An order for relief was entered on November 13, 1995, and the chapter 7 trustee filed a
Notice of Remova of the Chancery Court proceeding to this Court on February 7, 1996. The movant

lessor filed a timely motion to abstain or remand on March 27, 1996.

DISCUSSION

According to the Lessor, these adversary proceedings qualify for mandatory or discretionary

abgtention and for remand to the Chancery Court.

¥ This mater was asigned case number 100976- 1



g

Mandatory abstention is addressed in 28 U.S.C. § 1334(c)(2), which provides that this Court
shdl abstain from hearing a proceeding, notwithstanding proper jurisdiction: (1) upon atimely motion
by a party to the proceeding; (2) where the proceeding is noncore; (3) where there is no federa
jurisdiction absent the bankruptcy filing; and (4) if an action has been commenced and can be timely
adjudicated in a state forum of gppropriate jurisdiction.

There is no dispute here that this motion was filed timdy, that there is no federd jurisdiction
absent the bankruptcy filing, and that an action has been commenced and can be timely adjudicated
in a state forum of appropriate jurisdiction. However, whether the proceeding is core or noncore is
disputed. Mandatory abstention applies only to noncore, but related, proceedings. SG. Phillips
Constructors v. Burlington (In Re S.G. Phillips Constructors), 45 F. 3d 702, 708 (2d Cir. 1995). It
is admitted that at a minimum these are related proceedings because the outcome will have an effect
on this bankruptcy estate. See, e.g., Lindsey v. Orien, et al. (In re Dow Corning Corp.), 81 F. 3d
635, 642 (6th Cir. 1996).

It is well sttled that the Bankruptcy Court has core jurisdiction to determine the debtor’s
interest in property. Luring v. Administrator, Ohio Pub. Employees Deferred Compensation
Program) (In re Petrey), 116 B.R. 95, 97 (Bankr. S.D. Ohio 1991) (citing 11 U.S.C. § 541, 28
U.S.C. § 157(b)(2)(E)). This is true even though such a determination turns on state law. Knopfler
v. Schraiber (In re Schraiber), 97 B.R. 937,940 (Bankr. N.D. IIl. 1989). Moreover, the Bankruptcy
Court, by reference from the Didtrict Court, has exclusive jurisdiction over property of the estate
under 28 U.S.C. § 1334(e).

On the face of the pleadings removed from the Chancery Court, Sunbeam interplead a portion

of the funds as owing under the Handling Agreement rather than the Sublease.  Thus, a least for



purposes of deciding the abstention issues it would appear that the debtor has a colorable clam to
a portion of those funds. The debtor's clam to those funds, whether ultimatdy vdid or not, is
property of this bankruptcy estate. Given that the ultimate issue in this controversy is what, if any,
interest the debtor has in the interplead funds pursuant to the Handling Agreement and Sublease, this
Court concludes that mandatory abstention is not required. At least to the extent of determination
of whether there is any property of this edtate, there is a core issue.

The issue next becomes whether the proceedings cdl for discretionary abstention by this
Court or remand to the state court. Discretionary abstention alows the Court to abstain from hearing
a proceeding “arising under title 11 or arising in or related to a case under title 11" in the “interest of
justice, or in the interest of comity with State courts or respect for State law.” 28 U.SC. §
1334(c)(1). Similaly, a dam or cause of action that has been removed to this Court may be
remanded “on any equitable ground.” 28 U.S.C. § 1425(b).

Among the factors weighed by courts in determining whether discretionary abdtention is
appropriate are:

(1)  the effect or lack thereof on efficient administration of the
edtate;

(2) the extent to which date law issues predominate over
bankruptcy issues;

(3) the difficulty or unsdttled nature of gpplicable gate law;

4 the presence of ardated proceeding commenced in State court
or other nonbankruptcy court;

(5)  thejuridictiond basis, if any, other than 28 U.S.C. § 1334;

(6) the degree of relatedness or remoteness of the proceeding to
the main bankruptcy case;



(7)  the substance rather than the form of an asserted ‘core
proceeding;

8) the feedbility of severing dae law dams from core
bankruptcy meatters to adlow judgments to be entered in state
court with enforcement left to the bankruptcy court;

(9)  the burden of the bankruptcy court’s docket;
(10)  the likdihood that the commencement of the proceeding in
bankruptcy court involves forum shopping by one of the
parties, and
(11)  the presence of nondebtor parties.
Citicorp Sqv. of Ill. v. Chapman (In re Chapman), 132 B.R. 153, 157-158 (Bankr. N.D. Ill. 1991).
As noted above, the substance of these removed proceedings is the determination of the extent
and nature of the debtor's interest in the interplead funds. Such a determination is essentia to
adminigration of the bankruptcy estate. If the debtor has no interest in these funds, this may be a
nonasset bankruptcy case. The claims and cross-clams asserted in these proceedings for damages
do present dtate law issues, but upon a determination of the nature and extent of the debtor’s interest
in the funds, these clams may become clams asserted againgt property of the estate that are subject
to the adminigration by the case trustee and for didribution under the priority scheme of the
Bankruptcy Code. 11 U.S.C. § 726. Accordingly, the property of the bankruptcy estate issue
predominates over the state law issues.  Severing the date law issues from this Court’s determination
of the debtor’s property interest in the funds is not feasible, and the state law issues are the type that

are heard and decided routindy by Bankruptcy Courts. Moreover, this Court’s docket will not be

unduly burdened by retention of this proceeding.



The Lessor assarts that this remova of these proceedings involves forum shopping because
the Lessor's motion for summary judgment was set for hearing shortly after the involuntary petition
was filed in this Court. However, the Chancery Court litigation had been pending for gpproximately
three years before the summary judgment motion was filed. Upon the entry of the order for relief the
chapter 7 trustee became an essentid party to the Chancery Court litigation, and either that Court or
this one would hear the trustee's response to the summary judgment motion. This Court may not
assume that the Lessor's motion for summary judgment necessarily would have been granted, and
absent summary judgment, litigation of any factud issues is required.  The nondebtor party involved
here is the same party involved in the Chancery Court action and its claims can be adjudicated in these
proceedings just as efficiently in the Bankruptcy Court as in the Chancery Court, perhaps even more
S0, given that the gatus of the bankruptcy trustee and asset didtribution priorities of the Bankruptcy
Code could affect the nondebtor parties clams after a determination is made of the debtor’s interest
in the fund. Therefore, discretionary abstention is not appropriate for these proceedings.

Turning next to the issue of remand, it is generdly hed that the equitable condderations
relevant under 28 U.S.C. § 1452(b) and § 1334(c)(l) essentidly are identical. Chapman, 132 B.R.
at 158. Thus, the above discusson of discretionary abstention also gpplies to the Lessor's motion
for remand.

In addition, the following factors ordinarily are consdered on a motion for remand:

(1) duplicative and uneconomica effort of judicia resources in
two forums,

(2) prgudice to the involuntary removed parties,

(3)  forumnon conveniens;



4 a holding that a state court is better able to respond to a suit
involving questions of date law;,

(5)  comity condderations,
(6)  lessened possibility of an inconsistent result; and

(7)  the expetise of the court in which the matter was pending
origindly.

Id

While the removed proceedings have been pending in the Chancery Court since 1991, it
appears that presentation of the primary issue, thet is, determination of the extent and vdidity of the
paties clams to the interplead funds, has not commenced; thus, while the Chancery Court has
presided over and disposed of many preiminary questions, it does not appear that determination of
the ultimate issue in this forum would be a duplicative effort of the Chancery Court’s judicid
resources.

The Lessor concedes in its Memorandum in support of the motion for remand that there is
no prgudice by the removal. Moreover, because the parties and counsel are located in Memphis,
Shelby County, Tennessee, there is no forum non conveniens issue.

As discussed above, the intervention of the bankruptcy petition interjects questions of
bankruptcy law that may predominate, assuming the existence of property of the estate.  Accordingly,
notwithstanding the state court’s expertise, remand to the state court is not agppropriate. The Court
will retain jurisdiction over these proceedings at least through the summary judgment phase.  If, for
example, the Lessor prevails on summary judgment and there is no property of this estate, this Court
would not need to hear factud disputes over damages arisng from lease defaults. If on the other

hand, there is a factual dispute over alocation of the funds between the Lease damages and Handling
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damages, this Court may be required to hear the entire factual proof. Of course, to some extent, the
proof may establish that the Lessor is an unsecured creditor, merely holding a clam in this edtate, in
which event this Court may need to determine the adlowance of the Lessor’'s clam. These and other
issues will be identified after the Court hears the summary judgment maotion.

A separate Order congstent with the above findings of fact and conclusions of law shall be

entered.

7, r ,
WILITAM HOUSTON'BROWN “
UNITED STATES BANKRUPTCY JUDGE

DATED: S oe 10,1996

CC:

Mr. Stephen P. Hale

Mr. Paul A. Matthews

Armgrong, Allen, Prewitt, Gentry,.
Johnston & Holmes

Attorneys for Danie Striar, Trustee for
1325 War-ford Redlty

80 Monroe Avenue

Suite 700

Memphis, TN. 38103

Mr. Michad P. Coury
Waring Cox PLC
Attorney for Trustee
50 North Front Street
Suite 1300

Memphis, TN. 38103
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Mr. Scott A. Frick
Less, Getz & Lipman
80 Monroe Avenue
Suite 950

Memphis, TN. 38103

Mr. George W. Stevenson
Chapter 7 Trustee

200 Jefferson Avenue
Suite 1100

Memphis, TN. 38103

Mr. William C. Bateman, Jr.

65 Monroe Avenue
Suite 1010
Memphis, TN. 38103

Mr. Craig M. Beard
46 Timber Cregk Drive
Memphis, TN. 38108

Ms. Julie Chinn

Assigant United States Trustee

200 Jefferson Avenue
Suite 400
Memphis, TN. 38103

Mr. Marshadl Gerber
80 Monroe Avenue
Suite 4 10

Memphis, TN. 38103

John C. Kimbrough

5 182 Sanderlin Avenue
Suite 4

Memphis, TN. 38117

Ms. Peggy A. Jones
3965 Old Getwell Road
Memphis, TN. 38118
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Mr. Russell W. Savory
200 Jefferson Avenue

Suite 900

Memphis, TN. 38103

William W. Sler
Assgant U.S. Attorney
200 Jefferson Avenue

Suite 410
Memphis, TN. 38103

Melled on [ -/0 - Zg to:
D Dabtor, dabtor's attorney, and trustes .
[ Aluee //37?0- LACT) S

Nancy Cannon, Administrative: Secretary
Urfted States Benlruptcy Court
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