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This is a case aidng under 28 U.SC. § 1334(9). This is a core proceeding under
28 U.SC. § 1570>)(2)(G) in which the creditor-movant, Paret Funding Corporation,
seeks reigf from the automatic day (11 U.SC. § 362(a)) pursuant to 11 U.SC. § 362(d)
in order to require the debtor-respondent, Georgia Edwards Dandridge, to pay in full the
outdanding mortgege bdance which is secured by her prindpd resdence or to pursue the
remedies provided in the corresponding deed of trud.

This matter is before the court on the creditor’'s motion for rdief from day; briefs
of the creditors and debtors, and the evidence and arguments presented a the hearing on
the moation. For the reasons hearanafter dted, this Court denies the rdief sought by Parent
Funding Corporation. The fdlowing dhdl save as this Court's findings of fact ad

condudons of lav pursuat to Federd Rule of Bankruptcy Procedure 7052.



I. FACTS

This Court finds the following rdevant fects in this case In June, 1991, Paret
Funding Corporation (*PFC?) and Georgia Dandridge (“Dandridge’) entered into a note,
dead of trus and rider to finence the purchase by Dandridge of red propety which was to
be her persond resdence. The rider dlows the benefidiary of the deed of trust and holder
of the promissory note to “call” the note after five (5) years on a quarterly basis, provided
tha notice is given to Dandridge prior to the quarter in which PFC exerdses the cdl
option.

On November 17, 1994, Dandridge filed the current Chapter 13 proceeding. A
gaxty (60) month plan was confirmed on January 5, 1996, requiring Dandridge to cure the
arearage due PFC as a secured dass and gopointing the Chepter 13 trudtee as the
dishurang agent to pay the ongoing mortgage PFC did not file an objection to the plan
and ndther Dandridge nor PFC provided the court with information concemning the “cdl”
provison contained in the rider ‘prior to this procesding.

On June 1, 1996, the five year period of the rider's * call” provison ended. PFC,
through its counsd, gave notice to Dandridge on September 24, 1996, through her
counsd, that it was meking November 30, 1996, the exerdse date of the cdl, thus giving
the debtor until the end of February, 1997, to pay off the mortgege debt.

PFC then filed a moation to lift the automatic day on November 4, 1996. This
Court conducted a hearing on January 16, 1997, a which time the Chapter 13 Trudee

announced that the plan payments were current, on going mortgage payments were
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current, and payments on the arearage to PFC were current. Both PFC and Dandridge

submitted memorandums in support of thelr repective postions

[I. ISSUE PRESENTED
Whether this Court should grant PFC rdief from the autometic day, pursuant to
11 U.SC. § 362(d), in order to require Dandridge to pay in full the outsanding mortgage
badance which is secured by her principa resdence or to pursue the remedies provided in

the corresponding deed of trud?

[ll. ARGUMENTS OF THE PARTIES

PFC contends that it hes the right to demand full payment notwithstanding the
automatic day because the confirmaion order does nat dter its right to demand payment
in full and that the plan cannot be modified pog-petition to cure the payment in full
provison of the rider. PFC agues that a dear didinction exids between a debtor’s right
to “cure” an arearage or defalt and the right to “modify * the terms of a note They
further argue tha the Bankruptcy Code protects lenders who ded exdudvdy in
consumer long term red edtate loans by naot dlowing payments to be modified under 11
U.SC. § 1322(b)(2). PFC directs this Court to the case of In the Matter of Clifford and
Kathy Bosteder, 59 B.R. 878 (Bankr. S.D. Ohio 1986), for additiond support of its
mation.

Dandridge argues that rdief from the day should be denied because monthly

payments are current under the plan, that the creditor did not object to the axty (60)



month term of the plan, and that the creditor's * cdl” rights have been effectively waived
due to ther lack of objection. The debtor dso contends that it has equity in the property
and that the property is necessty to an effective reorganization and for those reasons the
day can not be lifted under 11 U.SC. § 362(d). Findly, Dandridge points out thet PFC
hes vidlaed the day by counsd’s leter daing that they were cdling the note under 11

U.SC. § 362a)(), (3), 4), (5), and (6).

V. OPINION OF THE COURT
11 USC. § 362(9) provides for an automdic day agand catan judicdd and non-
judicid acts agand the debtor, property of the debtor, or property of the etate The day
aiss automaticaly upon the filing of a petition by or agang the debtor without the
necessty of a request by any paty in interest. Spedificaly, the foregoing sections of
Sction 362(Q) ae rdevant:

(1) the commencamet or continuation, induding the issuance or employment of
process, of a judidd, adminidraive, or other proceeding agang the debtor that
was or could have been commenced before the commencement of the case under
this title, or to recover a dam agangd the debtor that arose before the
commencamat of the cae under this title

(3) any act to obtain possession of property or the edate or of property from the
egae;

(4) any act to creete, pafect, or enforce any lien agang the property of the edate
(5) ay at to creae, peafect, or enforce agang property of the debtor any lien to
the extent that such lien secures a dam tha aose before the commencement of
the case under this title

(6) any act to collect, assess or recover a dam agand the debtor that arose before
the commencamatt of the case unde this title agand aly dam agand the
debtor.

11 U.SC. § 362(8). The Hidoricd and Revison Notes provide as follows



The automatic day is one of the fundamentd debtor protections provided
by the bankruptcy laws. It gives the debtor a bresthing sodl from his
ceditors It dops dl colections efforts, dl harassment, and dl foredosure
actions. It permits the debtor to atempt a repayment or organization plan,
or dmply to be rdieved of the finandd pressures tha drove him into
bankruptcy.

See House Report No. 95-595, 95th Cong.2d Sess. (1978) 54, U.S.Code Cong. &

Admin.News 1978 a 5840.

Section 362(d) sets forth the drcumgtances upon which the Court may grant relief

from the automatic day and provides as folows

On request of a paty in interes and ater notice and hearing, the Court
shdl grat rdief from the Say provided under subsection (@) of this
sdion, such as by teminding, annulling, modifying, or conditioning

such day
(D) for cause, induding the lack of adeguate protection of an interest in

property or such paty in interest; or
(2) with respect to a day of an act agang propety, if (A) the debtor does

not have an equity in such property; and (B) such property is not necessary

to an effective reorganizaion.
11 U.SC. § 362(d).

If a paty seeks rdief only with regpect to an act agand propety, rdief may be
given if the debtor has no equity in the property and the property is not necessary to an
effective reorganization. See 11 U.S.C. § 362(d)(2); Heritage Savings & Loan Ass’n v.
Rogers Development Corp., 2 B.R. 676 (Bankr. ED.Va 1980) (rdief from autometic say
denied even though property had no equity because propeaty was necessary for an

effective  reorganization). The paty seeking rdief has the burden of proof on the issue of



debtor's equity in the property and the party opposng the rdief has the burden on dl
other issues. See 11 U.SC. § 362(g).

PFC in its brief discussed the differences between “cure” and ™ modfy ” under 11
U.SC. § 1322 and $1329. This Court is avare of the differences between the two terms
and does not congder the automdic day to be a modification on the terms of the note

PFC dso refared this Court to the case of In the Matter of Clifford and Kathy
Bosteder, 59 B.R. 878 (Bankr. SD.Ohio 1986). This Court hes reviewed that cese and
does not condder it to be contralling or even dmilar in its facts manly because Bosteder
dedt with a baloon payment rather than a “.call" provison. In tha case the note provided
tha the Bodedars were to pay twdve (12) monthly inddlments and then the baance of
the prindpa wes due, condituting a bdloon payment. After the Bogtede's failed to
meke the bdloon payment they filed Chepter 13. The secured creditor agreed to extend
the due date for the baloon payment for two years. The court granted rdief from the dtay
ater the baloon payment waan't pad for a second time.  In that case, the debtors had
adequate natice of the need to arange for dternate finandng prior to the filing of the
Chepter 13. PFC agues tha this Court should condder thar “call” provison like the
belloon payment in Bosteder. But there are differences. A bdloon payment becomes due
upon a mutualy agreed upon date or after a catan amount of time It is a naurd event
that takes place regadless of extenuding drcumdances Because of this fact, the
Bodede’'s were wel avare of thar obligation under the terms of the note  As for
Dandridge, the cdl provison dter the five year period was soldy a the option of PFC

and thar subgedtive intentions If the five year period hed expired prior to the Chepter 13



filing, then they would have bemn free to explore their options under the rider. But once
Dandridge filed bankruptcy, she was ettitled to dl of the protections of the automatic
day, and a that point PFC was limited to remedies afforded them under the Bankruptcy
Code and more spedificaly § 362. Further, PFC faled to object to confirmation of the
plan and by failing to do 0 is bound by the tems of the plan. 11 U.S.C. § 1327(a).

PFC had three opportunities before this Court (ther motion, the hearing, and
memorandum in support) to discuss § 362 and the ressons why this Court should grant
rdigf from the automdic stay. But PFC has not given this Court any resson to lift the
day. PFC has faled in its burden to convince this Court thet the debtor has no equity in
the property which is one of the requirements of § 362. In addition, the debtor has
successfully argued theat she has equity in the propety and it is necessary for an effective
reorganization.

Because this Court condudes that PFC did not meet its burden in showing why

the day should be lifted, thaer mation is denied.

ORDER

It is therefore ORDERED that creditor’s moation to lift the day is DENIED.

G.%wey Boswye
United States ptcy Judge

Date: /9779/&;/0&/797
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